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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1019 

Exportation  of  Noncomplying 
Products;  Notification  Requirements 
and  Procedures 

AGENCY:  Consumer  Product  Safety 
Commission  (CPSC). 
action:  Final  rule. 

SUMMARY:  The  Commission  is  issuing  a 
final  rule  to  implement  legislation 
concerning  the  exportation  of  products 
that  fail  to  comply  with  an  applicable 
CPSC  regulation.  Under  the  legislation 
and  regulation,  exporters  must  notify  the 
Commission  at  least  30  days  before  the 
scheduled  exportation  and  must  provide 
related  information.  The  Commission 
must  then  notify  the  foreign  government 
that  is  scheduled  to  receive  the  products 
so  that  that  government  would  be  able 
to  make  an  informed  choice  about  the 
entry  of  products. 

EFFECTIVE  DATE:  The  notification 
regulation  becomes  effective  on 
September  8, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  Yaffee,  Compliance  and 
Enforcement,  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207:  telephone  (301)  492-6629. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  10, 1978,  the  Consumer 
Product  Safety  Act  Authorization  Act  of 
1978  (Pub.  L  95-631)  became  law.  This 
legislation  (referred  to  below  as  the 
export  amendments)  amends  the 
Consumer  Product  Safety  Act  (CPSA,  15 
U.S.C.  2051,  2067),  the  Federal 
Hazardous  Substances  Act  (FHSA,  15 
U.S.C.  1261, 1273),  and  the  Flammable 
Fabrics  Act  (FFA,  15  U.S.C.  1191, 1202) 
by  imposing  notification  requirements 
on  all  people  and  firms  intending  to 
export  from  the  United  States  any 
product  that  fails  to  comply  with  an 
applicable  regulation  issued  under  one 
of  these  acts.  The  person  or  firm  must 
notify  the  Commission  at  least  30  days 
before  the  scheduled  exportation,  and 
the  Commission  must  then  notify  the 
government  of  the  country  that  is  to 
receive  the  products.  The  Congressional 
intent  of  the  export  amendments  was  to 
assure  that  foreign  countries  would  be 
able  to  make  informed  choices  about 
whether  to  permit  the  entry  into  their 
territories  of  products  that  are 
prohibited  from  commerce  in  this 
country  (House  Report  No.  95-1164.  95th 
Cong.,  2d  Sess.  at  7). 


The  Commission’s  authority  over 
exports  is  not  limited  to  these 
notification  provisions.  The  Commission 
has  authority  to  prohibit  exportation  in 
a  number  of  situations  that  are 
discussed  in  section  I  below. 

Proposed  Notification  Regulation 

On  May  11, 1979,  the  Commission 
proposed  for  public  comment  a 
regulation  to  implement  the  statutory 
export  notification  requirements  (44  FR 
27685).  It  clarified  and  expanded  these 
requirements,  and  prescribed 
notification  procedures. 

Like  the  export  amendment 
legislation,  the  proposed  regulation 
applied  to  the  following  products 
(referred  to  below  as  noncomplying 
products): 

1.  Any  consumer  product  that  does 
not  comply  with  an  applicable  consumer 
product  safety  standard  issued  under 
the  CPSA,  or  that  has  been  declared  to 
be  a  banned  hazardous  product  under 
the  CPSA: 

2.  Any  product  that  is  a  misbranded 
hazardous  substance  because  it  fails  to 
comply  with  an  applicable  labeling 
requirement  under  the  FHSA,  or  that  has 
been  declared  to  be  a  banned  hazardous 
substance  under  the  provisions  of  the 
FHSA:  and 

3.  Any  fabric  or  related  material,  or 
any  item  of  wearing  apparel  or  interior 
furnishing  made  of  fabric  or  related 
material,  that  fails  to  comply  with  any 
flammability  standard  issued  under  the 
FFA. 

The  proposed  regulation  made  three 
exceptions.  Exporters  of  the  following 
products  were  not  required  to  notify  the 
CPSC  about: 

1.  Any  sample  that  is  conspicuously 
and  legibly  labeled  in  English  with  the 
statement  “Sample  only.  Not  for 
resale.”; 

2.  Any  product  that  is  noncomplying 
solely  because  it  lacks  English  labeling, 
as  long  as  it  is  labeled  with  the  required 
information  in  the  language  of  the 
country  of  destination;  and 

3.  Aiiy  product  that  is  a  misbranded 
hazardous  substance  solely  because  of 
its  failure  to  comply  with  a  child- 
resistant  packaging  standard  under  the 
Poison  Prevention  Packaging  Act  of 
1970. 

The  export  amendments  require  that 
the  exporter’s  notice  contain  the 
-  anticipated  date  of  shipment,  the 
country  and  port  of  destination,  and  the 
quantity  of  goods  to  be  shipped.  Under 
the  statutory  authorization  to  the  CPSC 
to  require  additional  information  by 
regulation,  the  proposed  regulation 
added: 

(a)  Name,  address  and  telephone 
number  of  the  exporter, 


(b)  Name  and  address  of  the 
consignee  (“consignee”  was  defined  as 
“the  person,  partnership,  corporation,  or 
entity  in  a  foreign  country  to  whom 
noncomplying  goods  are  sent”); 

(c)  Description  of  the  goods,  including 
brand  or  trade  names  and  model 
number  or  other  identifying  numbers; 

(d)  Identification  of  the  applicable 
statutory  and  regulatory  provisions,  and 
a  description  of  the  manner  in  which  the 
goods  fail  to  comply; 

(e)  Location  of  the  goods  (if  other 
than  at  the  exporter’s  address); 

(f)  Port  of  lading;  and 

(g)  Any  correspondence  from  the 
country  of  destination  indicating 
whether  the  goods  may  enter  its  customs 
territory. 

The  proposed  regulation  also 
contained  notification  procedures  for 
exporters.  Notifications  were  required  to 
be  sent,  at  least  30  days  prior  to 
intended  shipment,  to  the  CPSC’s 
Associate  Executive  Director  for 
Compliance  and  Enforcement.  This 
official  could  reduce  the  30-day 
requirement  for  good  cause.  In  an  effort 
to  reduce  the  paperwork  burden  of 
notification,  the  proposal  permitted  a 
single  notification  for  a  series  of 
shipments  of  different  kinds  of  goods  to 
one  country  for  a  year.  In  addition,  the 
proposal  required  that  any  changes  in 
information  already  provided  must  be 
reported  to  the  Commission  within  two 
working  days.  The  Commission  would, 
once  it  received  a  notification,  transmit 
the  information  as  quickly  as  possible  to 
the  government  of  the  country  of 
destination.  The  proposal  also  required 
the  CPSC  to  seek  an  acknowledgment  of 
the  notification  from  that  country. 

Finally,  the  proposed  regulation 
addressed  the  possible  confidentiality  of 
any  information  contained  in  a 
notification.  The  Commission's  existing 
Freedom  of  Information  Act  regulations 
were  cited  as  applying  to  this  situation 
(16  CFR  Part  1015). 

Comments  on  Proposal 

The  Commission  received  22 
comments  on  the  May  1979  proposed 
notification  regulation.  The  commenters 
included  foreign  governments;  national 
trade  associations  (representing  retail 
merchants  and  the  producers  of  outdoor 
power  equipment,  toys,  carpets  and 
rugs);  a  merchandising  company;  a 
bicycle  manufacturer,  a  legal 
foundation;  and  an  environmental 
protection  organization.  Eleven  of  the 
comments,  all  from  foreign  governments, 
expressed  general  support  for  the 
notification  procedures.  As  one 
government  wrote,  “This  Embassy 
certainly  appreciates  the  concern  shown 
to  alert  importing  countries  to  the 
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possible  hazards  presented  by  the  entry 
of  noncomplying  consumer  products." 

The  specific  issues  raised  by  the 
comments,  and  the  Commission’s 
responses,  are  discussed  below: 

A.  Applicability.  Two  commenters, 
trade  associations  for  toy  and  power 
equipment  manufacturers,  expressed 
their  view  that  the  proposed 
applicability  of  the  notification 
regulation  (§  1019.1(b))  went  beyond  the 
Congressional  intent.  Both  have  argued 
that  the  notification  requirements  apply 
only  to  products  that  have  been 
distributed  in  domestic  commerce,  and 
not  to  those  that  have  been  held  for 
export. 

The  commenters  argued  that  sections 
18(a)  and  18(b)  of  the  CPSA  (15  U.S.C. 
2067(a)  and  2067(b))  are  independent  of 
each  other.  According  to  this 
interpretation,  section  18(a)  provides  a 
blanket  exception  from  the  CPSA  for 
products  that  are  held  for  export,  and 
section  18(b)  imposes  notification 
requirements  on  products  that  are 
subject  to  the  CPSA. 

The  Commission  has  two  responses: 

1.  According  to  the  suggested 
interpretation,  the  only  products  subject 
to  notification  requirements — those  that 
have  been  distributed  in  domestic 
commerce— are  products  that  are 
prohibited  from  exportation.  If 
notification  prior  to  exportation  applies 
only  to  products  that  cannot  legally  be 
exported,  the  requirements  are  without 
any  meaning  or  effect.  Congress  could 
surely  not  have  intended  to  create  such 
an  anomalous  situation  because  it 
violates  the  basic  axiom  of  statutory 
construction  that  no  part  of  a  statute  * 
will  be  construed  so  as  to  render  it 
inoperative  or  superfluous.  See  United 
States  v.  Menasche,  75  S.  Ct.  513,  520 
(1955)  and  Sutherland,  Statutory 
Construction,  §  46.06  (1973).  The 
comments  of  the  power  equipment  trade 
association  support  the  Commission’s 
position  by  stating:  “The  1978 
amendments  to  section  18  of  the  CPSA 
leave  little  doubt  that  the  Commission 
now  has  the  power ...  to  halt  the 
export  of  products  which  fail  to  comply 
with  a  standard  or  which  are  subject  to 
a  ban  and  which  have  been  introduced 
into  U.S.  commerce.” 

2.  There  is  no  hint  in  the  legislative 
history  of  the  export  amendments  that 
Congress  intended  to  apply  different 
notification  requirements  under  any  of 
the  CPSC’s  statutes.  The  wording  of  the 
amendments  to  the  CPSA,  FHSA,  and 
FFA  is  virtually  identical.  Therefore,  it  is 
useful  to  consider  the  FHSA’s  statutory 
language.  Specifically,  the  new 
provision,  section  14(d)  of  the  FHSA  (15 
U.S.C.  1273(d)),  requires  notification 
prior  to  the  exportation  of  all  banned 


and  misbranded  hazardous  substances. 
Although  section  5(b)  of  the  FHSA  (15 
U.S.C.  1264(b))  provides  an  exception 
from  penalties  for  certain  products 
intended  for  export,  this  provision 
clearly  does  not  undermine  the  broad 
applicability  of  section  14(d). 

The  Commission  continues  to  believe 
that  the  export  notification  requirements 
apply  to  all  noncomplying  products 
under  the  CPSA,  FHSA,  and  FFA, 
whether  or  not  they  have  ever  been 
introduced  into  domestic  commerce. 

B.  Exemptions.  The  same  two 
commenters  that  argued  for  a  narrower 
applicability  also  suggested  the  addition 
of  two  broad  exemptions.  They 
supported  an  exemption  for 
noncomplying  products  that  meet  all 
requirements  of  the  country  of 
destination.  They  also  supported  an 
exemption  for  noncomplying  products 
that  meet  International  Standards 
Organization  (ISO)  standards. 

These  suggestions  are  not  without 
logic.  If  an  exported  product  complies 
with  an  applicable  non-CPSC  standard, 
the  foreign  country  might  not  be 
interested  in  the  information  required  by 
the  notification  regulation.  However, 
there  is  no  legal  support  for  the 
suggested  changes  in  the  text  of  the 
export  amendments  or  in  their 
legislative  history.  Further,  it  would  be 
burdensome  for  the  Commission  to 
determine  in  each  case  whether  the 
export  products  do  comply  with  the 
foreign  country  or  ISO  standards.  In  any 
case,  the  foreign  countries  receiving 
export  notifications  under  this 
legislation  and  regulation  are  free  to 
ignore  them.  Presumably,  products  that 
comply  with  the  importing  country’s 
requirements  will  be  permitted  to  be 
imported  into  that  country.  The 
commenters  have  submitted  no  data  to 
support  a  finding  that  the  mere  need  to 
notify  would  result  in  economic  injury. 

The  rest  of  the  comments  on 
exemptions  concern  the  three  contained 
in  the  proposed  regulation: 

1.  Samples  (§  1019.1(d)).  The  proposed 
regulation  sought  comment  specifically 
on  an  exemption  for  samples,  including 
its  scope.  The  Commission  justified  its 
proposal  by  citing  the  reduced  burden 
on  companies  seeking  to  solicit  business 
abroad,  and  the  fact  that  samples  would 
not  be  expected  to  be  used  by  residents 
of  foreign  countries.  To  assure  that  this 
would  be  the  case,  the  proposal  required 
labels  stating  “Sample  only.  Not  for 
resale.” 

Five  commenters  addressed 
themselves  to  the  samples  issue.  An 
environmental  protection  organization 
opposed  the  exemption  because  it  would 
unnecessarily  limit  the  ability  of  a 
foreign  government  to  undertake  a 


thorough  assessment  of  a  noncomplying 
product.  The  other  four  commenters 
supported  the  exemption.  Of  these,  a 
legal  foundation  stated  that  no  labels 
are  necessary  for  samples  that 
obviously  cannot  be  used  by  consumers. 

A  trade  association  expressed  the 
opinion  that  no  labeling  at  all  should  be 
required  for  samples,  as  long  as  the 
exemption  will  not  become  a  way  for 
U.S.  firms  to  avoid  the  notification 
requirement  systematically.  Two  foreign 
governments,  both  major  trading 
partners  with  the  U.S.,  supported  the 
exemption. 

The  Commission  still  believes  that  an 
exemption  for  samples  is  appropriate 
and  that  labeling  is  necessary  to 
discourage  any  abuse.  Properly-labeled 
samples  are  not  likely  either  to  hamper 
a  foreign  country  from  protecting  its 
residents  or  to  restrict  international 
trade  unnecessarily.  With  one  minor 
change,  the  proposed  exemption  has 
been  incorporated  into  the  regulation 
below.’ 

The  proposed  exemption  defined  a 
sample  shipment  as  “the  minimum 
[quantity  of  goods]  consistent  with 
prevalent  trade  practices  with  respect  to 
the  specific  product”  (§  1019.1(d)).  The 
trade  association  objected  to  the 
inclusion  of  the  word  “minimum”  as 
“needlessly  litigious”  and  suggested  that 
any  dispute  over  the  application  of  this 
exemption  would  come  in  the  context  of 
shipments  made.  In  such  litigation, 
according  to  the  association,  the 
Commission  would  be  required  to 
establish  that  the  violation  of  the 
notification  obligation  took  place  with 
respect  to  the  shipment 

The  Commission  agrees  with  the  trade 
association  and  has  revised  the 
exemption  language  to  state  that  the 
quantity  of  exempted  samples  must  be 
“consistent  with  prevalent  trade 
practices  with  respect  to  the  specific 
product.” 

2.  English  labeling  (§  1019.1(c)).  The 
proposed  regulation  exempted  from 
notification  products  that  are 
noncomplying  only  because  their 
warning  labels  are  not  in  English.  To  be 
eligible  for  this  exemption,  all  labeling 
required  for  U.S.  distribution  must  be  in 
the  language  of  the  country  of 
destination.  Under  this  approach, 
foreign  residents  will  receive  the  same 
protection  for  cautionary  labeling  as 
U.S.  residents  receive. 

Two  commenters  addressed  this 
provision.  One,  the  Government  of 
Canada,  pointed  out  that  its  law 
requires  bilingual  labeling  for  a  product 
to  be  eligible  for  importation.  In  this 
situation,  the  Commission  believes  that 
both  English  and  French  labeling  would 
be  necessary  for  a  product  to  be  exempt. 


53058 


Federal  Register  /  Vol. 


The  other  commenter,  a  trade 
association,  discussed  the  possible 
confusion  presented  by  an  example  in 
the  preamble.  The  example  concerned 
small  carpets  and  rugs,  and  pointed  out 
that  a  label  in  Spanish  would  provide  an 
exemption  if  the  products  were  being 
shipped  to  Mexico,  but  not  if  they  were 
being  shipped  to  an  English-speaking 
country  such  as  Australia.  The 
Commission  agrees  that  the  example  is 
needlessly  confusing,  primarily  because 
a  carpet  or  rug  is  not  a  noncomplying 
product  if  it  is  properly  labeled  in 
English.  Therefore,  the  shipment  to 
Mexico  or  Australia  would  be  permitted 
without  notification  as  long  as  the 
proper  English  labeling  were  present. 
Although  Spanish  labeling  might  be 
preferable  for  Mexico-bound  carpeting, 
the  export  amendments  only  cover 
noncomplying  products.  The 
Commission,  of  course,  encourages 
foreign  language  labeling  as  being 
within  the  spirit  of  the  export 
amendments. 

The  proposed  exemption  concerning 
warning  labels  has  been  retained  in  the 
final  regulation  below,  without  any 
change. 

3.  Child-resistant  packaging 
(proposed  §  1019.1(b)(2)).  The  proposal 
contained  an  exemption  from  the 
notification  requirements  for  any 
product  which  is  a  “misbranded 
hazardous  substance”  solely  because  it 
fails  to  comply  with  an  applicable 
requirement  for  child-resistant 
packaging  issued  under  the  Poison 
Prevention  Packaging  Act  of  1970  (PPPA, 
15  U.S.C.  1471,  et  seq.). 

The  Embassy  of  Australia  agreed  with 
the  proposed  exemption  for  products 
which  fail  to  comply  with  requirements 
for  child-resistant  packaging  issued 
under  the  PPPA.  The  Embassy  of 
Canada  requested  a  more  complete 
explanation  of  the  reason  for  the 
proposed  exemption.  The  Natural 
Resources  Defense  Council  objected  to 
it  because  the  literal  terms  of  the  export 
amendments  require  notification  for  all 
products  which  are  “misbranded 
hazardous  substances.” 

The  PPPA  authorizes  the  Commission 
to  issue  regulations  requiring  child- 
resistant  packaging  for  two  types  of 
products.  One  category  consists  of 
household  products  which  are 
“hazardous  substances"  as  that  term  is 
defined  in  section  2(f)  of  the  FHSA  (15 
U.S.C.  1261(f)).  An  example  of  such  a 
product  is  liquid  furniture  polish 
containing  ten  percent  or  more  mineral 
seal  oil  (See  16  CFR  1700.14(a)(2)).  A 
second  category  of  products  for  which 
child-resistant  packaging  may  be 
required  consists  of  “foods,”  “drugs," 
and  “cosmetics,"  as  those  terms  are 
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defined  in  sections  201  (f),  (g),  and  (i)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA,  21  U.S.C.  321  (f),  (g),  an  (i)). 
For  example,  aspirin  intended  for  oral* 
administration  is  required  to  be  in  child- 
resistant  packaging  (See  16  CFR 
1700.14(a)(1)). 

The  PPPA  does  not  contain  specific 
penalties  or  other  provisions  addressing 
failure  to  comply  with  an  applicable 
PPPA  regulation.  Instead,  the 
Commission  enforces  PPPA 
requirements  through  the  FHSA  and  the 
FFDCA.  Section  2(p)  of  the  FHSA  (15 
U.S.C.  1261(p))  defines  the  term 
“misbranded  hazardous  substance”  to 
include  any  product  which  is  a 
“hazardous  substance”  and  which  fails 
to  comply  with  an  applicable 
requirement  or  child-resistant  packaging 
issued  under  the  PPPA.  Similarly, 
sections  403(n),  502(p),  and  602(f)  of  the 
FFDCA  (21  U.S.C.  343(n),  352(p)  and 
362(f))  define  as  a  “misbranded  food,” 
“misbranded  drug,”  or  “misbranded 
cosmetic"  any  product  which  is  a 
“food,"  “drug,"  or  “cosmetic”  and  which 
fails  to  comply  with  an  applicable 
requirement  for  child-resistant 
packaging  issued  under  the  PPPA. 

As  stated  earlier,  Congress  amended 
the  CPSA,  the  FHSA,  and  the  FFA  in 
1978  to  require  notification  of  the 
Commission  before  the  exportation  of 
any  product  which  fails  to  comply  with 
an  applicable  ban,  standard,  or 
regulation  issued  under  those  Acts. 
However,  as  noted  in  the  preamble  to 
the  May  1979  proposal  (44  FR  27686), 
when  the  Congress  enacted  the  export 
amendments,  it  did  not  similarly  amend 
the  FFDCA  to  require  notification  prior 
to  the  proposed  export  of  products 
which  failed  to  comply  with  all 
applicable  requirements  issued  under 
provisions  of  that  Act.  Consequently, 
notification  is  not  required  prior  to  the 
proposed  exportation  of  products  which 
are  misbranded  foods,  drugs,  or 
cosmetics  because  they  fail  to  comply 
with  applicable  requirements  for  child- 
resistant  packaging  issued  under  the 
PPPA. 

Despite  the  comment  from  the  Natural 
Resources  Defense  Council  on  this  issue, 
the  Commission  continues  to  believe 
that  Congress  did  not  intend  to  require 
pre-exportation  notification  for  some 
products  failing  to  comply  with  PPPA 
regulations  and  not  for  other  products 
which  fail  to  comply  with  other  PPPA 
regulations. 

The  Commission  also  believes  that  it 
would  present  practical  problems  for 
products  in  child-resistant  packaging  to 
be  distributed  for  use  by  persons  outside 
the  United  States.  Almost  all  child- 
resistant  containers  distributed  in  this 
country  are  labeled  in  the  English 
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language  with  instructions  for  opening, 
such  as  “Push  down  while  turning." 
Unless  residents  of  a  foreign  country 
could  read  and  understand  these 
directions  for  opening,  the  child- 
resistant  packaging  would  be  an 
unreasonable  hindrance  to  their  use  of 
the  product. 

Therefore,  after  consideration  of  all  of 
the  comments  addressed  to  the  PPPA 
exemption  issue,  the  Commission  has 
retained  this  exemption  in  the  regulation 
issued  below.  As  an  editorial  change, 
however,  the  exemption  now  appears  at 
§  1019.1(e)  as  a  specific  exemption, 
rather  than  as  a  qualifying  phrase  in 
§  1019.1(b)(2). 

C.  Definitions.  The  proposed 
regulation  defined  the  term  “exporter” 
as  the  “person,  partnership,  corporation 
or  entity  that  initiates  the  export  of 
noncomplying  goods”  (proposed 

§  1019.2).  As  examples,  this  definition 
added  that  “(tjhe  exporter  could  be  the 
manufacturer  of  the  goods  or  a  broker.” 

A  commenter  acknowledged  the 
example  of  a  broker,  but  stated  that  the 
Commission  has  a  proclivity  to  view 
export  transactions  as  involving  only 
manufacturers  of  goods.  This  comment 
suggested  that  retailers  and  distributors 
could  also  be  exporters,  and  that  the 
regulation  should  clarify  their 
obligations. 

The  Commission  agrees  that  various 
types  of  firms  could  be  exporters.  The 
purpose  of  the  definition  of  "exporter" 
was  to  impose  the  notification 
obligations  on  all  exporters  without 
regard  for  any  other  roles  they  might 
have.  Since  the  examples  have  proved 
confusing  to  at  least  one  member  of  the 
public,  the  Commission  has  removed 
them  from  the  definition  of  exporter  in 
the  final  regulation  issued  below. 

D.  Procedure.  The  proposed  regulation 
permitted  export  notifications  to  be  filed 
once  a  year  for  all  goods  shipped  to  the 
same  country  by  the  same  exporter 
during  that  year  (§  1019.4(b)).  Three 
commenters  addressed  this  provision. 
One  opposed  this  approach  because 
different  products  may  be  under  the 
jurisdiction  of  different  agencies  within 
the  same  foreign  government.  However, 
the  Commission  finds  that  this  is 
generally  not  the  case.  In  recent 
contracts  with  more  than  50  foreign 
governments,  the  Commission  found 
that  in  only  one  instance  were  different 
products  subject  to  this  regulation 
handled  by  different  agencies  of  the 
same  government  (and  in  that  particular 
case,  the  foreign  government’s 
diplomatic  mission  in  this  country  has 
been  designated  as  the  Commission's 
only  point  of  contact). 

Another  commenter  agreed  with  the 
single  notification  per  year  provision, 
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but  suggested  that  it  be  extended  so  that 
a  single  notification  would  suffice  for  an 
extended  course  of  business.  While  the 
Commission  believes  that  it  should 
make  every  reasonable  effort  to  reduce 
the  paperwork  burden  of  notification, 
such  an  extension  would  run  counter  to 
the  spirit  and  intent  of  the  export 
amendments.  The  basic  purpose  is  to 
share  our  experience  and  technology 
with  the  importing  country  and 
technologies  can  change,  as  well  as 
policies  and  the  people  who  administer 
them.  In  these  circustances,  notifications 
should  be  made  annually,  at  least. 

The  third  commenter  supported  the 
concept  of  a  single  annual  notification, 
but  suggested  that  it  not  be  permitted 
unless  all  items  of  information  are 
known  at  the  time  of  the  notification. 
Since  most  exporters  will  not  know  the 
total  amount  of  merchandise  to  be 
shipped  during  an  entire  year,  as  one 
example,  this  suggested  restriction 
would  defeat  the  intent  of  this  provision. 
Any  disadvantage  that  a  single 
notification  might  involve  would  be 
offset  by  its  providing  information  to 
foreign  governments  sooner  than  30 
days  before  exportation,  in  most  cases. 
Based  on  the  Commission’s  reaction  to 
all  three  comments,  it  has  incorporated 
the  proposed  single-notification 
provision  into  the  final  regulation 
without  change. 

E.  Content  of  notifications.  Thirteen 
comments,  the  largest  number  for  any 
portion  of  the  proposal,  addressed  the 
content  of  the  information  that  exporters 
must  provide  to  the  Commission.  Some 
of  these  comments  urged  that  proposed 
categories  of  information,  those  not 
required  by  the  export  amendments,  be 
dropped  from  the  final  regulation.  Other 
comments  suggested  that  new  categories 
of  information  be  added. 

1.  Name  of  consignee.  Five 
commenters  urged  that  identification  of 
the  name  of  the  consignee  (proposed 
§  1019.4(d)(2))  be  deleted  because  it  is 
extremely  confidential  and  would  be  of 
great  benefit  to  an  exporter’s 
competitors.  As  an  alternative,  two  of 
these  commenters  suggested  that  the 
Commission  revise  the  provisions  on 
confidentiality  of  information  (proposed 
§  1019.8)  to  state  that  the  Commission 
will  not  as  a  general  rule  disclose  the 
name  of  any  consignee  to  outside 
parties.  This  commenter  cited  as  a 
model  for  this  approach  regulations 
issued  by  the  Customs  Service. 

The  statutory  export  notification 
requirements  have  been  in  effect  since 
November  1978,  and  the  Commission 
has  now  had  more  than  a  year’s 
experience  with  them.  While  the  volume 
of  notifications  has  not  been  large,  the 
Commission  has  nevertheless  been  able 


to  assess  the  need  for  the  additional 
information  that  it  sought  in  the 
proposed  rule.  For  example,  a 
notification  last  year  involved  some 
children’s  lamps  that  failed  to  comply 
with  the  Commission’s  regulations  on 
lead  in  paint  and  were  scheduled  for 
exportation  to  Canada.  The  exporter 
notified  the  CPSC,  and  the  CPSC 
notified  the  Canadian  government: 

Based  on  its  determination  that  the 
lamps  should  not  enter  its  country, 
Canada  contacted  both  the  U.S.  exporter 
and  Canadian  importer  (the  consignee), 
and  successfully  prevented  the 
scheduled  shipment  from  taking  place. 
Had  the  exporter  already  shipped  or  had 
the  exporter  not  been  relatively  close  to 
Canada  in  New  York,  the  contact  with 
the  consignee  might  have  been  the  only 
way  to  prevent  entry  of  the  goods  into 
Canada.  In  many  cases,  knowledge  of 
the  U.S.  exporter,  the  quantity  and 
nature  of  the  products,  the  date  of 
shipment,  and  the  scheduled  port  of 
arrival  will  not  be  sufficient  for  locating 
the  products  and  barring  their  entry.  The 
Commission  believes  that  the  name  of 
the  consignee  is  important  information, 
and  the  provision  requiring  it  (along 
with  the  consignee’s  address)  has  been 
retained  in  the  regulation  issued  below. 

The  Commission  recognizes  that  many 
exporters  would  regard  the  identity  of 
their  consignees  as  a  trade  secret.  Under 
current  judicial  interpretations  of  the 
Freedom  of  Information  Act  (FOIA,  5 
U.S.C.  552(b)),  the  Commission  agrees 
that  these  identities  would  be  exempt 
from  disclosure  to  the  public  on  this 
basis.  Therefore,  the  Commission  will 
protect  the  confidentiality  of  any  trade 
secret  information,  including  the  identity 
of  consignees,  by  disclosing  it  only  to 
the  foreign  government  scheduled  to 
receive  the  noncomplying  products. 
Customs  officials  of  these  governments 
already  have  access  to  this  information 
when  goods  enter  their  countries,  since 
bills  of  lading  contain  the  name  of  the 
consignee.  The  foreign  governments  will 
be  strictly  instructed  that  trade  secret 
information  must  not  be  disclosed  to 
private  parties. 

The  Commission’s  FOIA  regulations 
(16  CFR  1015)  will  continue  to  apply  to 
requests  from  the  public  for  disclosures 
of  information,  and  they  are  referenced 
in  §  1019.8  of  the  regulation  below.  The 
wording  of  §  1019.8  has  been  modified, 
however,  to  clarify  that  exporters  must 
request  confidentiality  of  any  submitted 
information  at  the  time  of  its  submission 
or  must  indicate  that  a  request  will  be 
made  within  10  working  days  of  the 
submission.  This  is  consistent  with  the 
FOIA  regulations. 


2.  Correspondence  from  country  of 
destination  (proposed  §  1019.4(d)(7)). 

Two  commenters  strongly  objected  to 
the  proposed  requirement  that 
notifications  include  correspondence 
from  the  government  of  the  country  of 
destination  indicating  whether  the 
noncomplying  goods  may  be  imported 
into  that  country.  As  one  commenter 
stated,  such  information  "cannot  be  of 
any  use  to  the  Commission." 

The  Commission  agrees  with  these 
comments  and  has  now  concluded  that 
the  regulation  issued  below  need  not 
require  the  exporter  to  include  copies  of 
correspondence  from  the  government  of 
the  country  of  intended  destination.  This 
information  is  not  necessary  for  the 
Commission  to  carry  out  the  notification 
procedures.  Instead,  the  Commission 
has  added  a  new  §  1019.4(e)  to  the  final 
regulation  which  allows  the  exporter  to 
include  copies  of  that  correspondence  if 
the  exporter  elects  to  do  so.  When  the 
exporter  includes  copies  of  such 
correspondence,  the  Commission  will 
include  them  with  its  transmittal  of 
information  concerning  the  proposed 
exportation  to  the  foreign  government 
Section  1019.7  has  also  been  revised  to 
reflect  this  change. 

3.  Additional  information  from 
exporter.  A  number  of  commenters 
suggested  that  various  provisions  be 
added  to  the  content  of  notification 
provisions  (proposed  §  1019.4(d)).  One 
trade  association  believes  that,  since  a 
description  of  how  a  product  is 
noncomplying  must  be  provided  to  the 
foreign  government,  an  exporter  should 
have  the  option  of  submitting  any 
further  information  it  deems  relevant. 

As  an  example  of  such  additional 
information,  this  association  mentioned 
a  discussion  of  why  the  product's 
noncompliance  should  not  influence  the 
foreign  government’s  decision  on 
permitting  or  denying  entry. 

The  Commission  has  tried  to  keep  to  a 
minimum  the  amount  of  information  that 
exporters  will  be  required  to  submit. 
However,  as  noted  above,  the 
Commission  has  added  a  new 
§  1019.4(e)  to  the  final  regulation.  It 
provides  that  the  exporter  may  include 
in  the  export  notification  any  other 
safety-related  information  that  the 
exporter  believes  to  be  relevant  to  the 
goods  which  are  the  subject  of  the 
notification  and  useful  to  the 
Commission  or  to  the  government  of  the 
country  of  intended  destination.  Section 
1019.7,  as  revised,  states  that  the 
Commission  will  send  the  additional 
information  to  the  foreign  government  in 
its  transmittal  of  the  notification.  In 
addition,  the  Commission  notes  that 
exporters  have  every  right  to 
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communicate  directly  with  foreign 
governments. 

The  Commission’s  notification  to  the 
foreign  government  will  focus  on  the 
CPSC  requirement  with  which  the 
product  fails  to  comply.  The 
Commission’s  notification  will  enclose  a 
copy  of  the  exporter’s  notification,  but 
may  state  that  the  Commission 
disagrees  with  or  takes  no  position  on 
its  content,  including  the  relevance  or 
accuracy  of  any  optional  information 
provided  by  the  exporter.  Section  1019.7 
has  been  revised  to  clarify  that  this  will 
be  the  Commission’s  approach. 

Another  commenter  recommended 
that  the  Commission  describe  such 
positive  aspects  of  American  products 
as  price,  reliability  and  advanced  design 
and  engineering.  The  mission  of  the 
Consumer  Product  Safety  Commission  is 
safety.  Except  to  the  extent  that  price, 
reliability,  design,  and  engineering  are 
weighed  in  regulatory  decisions,  the 
Commission  is  not  in  a  position  to 
describe  such  information.  It  is  also 
irrelevant  to  the  purpose  to  export 
notification.  Therefore,  the  Commission 
will  not  describe  the  suggested 
information  and  will  not  forward  it  to 
foreign  governments,  even  if  exporters 
supply  it  voluntarily. 

One  foreign  government  noted  that 
the  proposed  regulation  did  not  require 
information  as  to  the  value  of  the  goods 
being  shipped,  and  asked  that  inclusion 
of  this  information  might  be  considered 
so  that  they  would  have  more  of  a  basis 
on  which  to  piake  an  assessment  of 
economic  impact.  The  Commission 
presumes  that  the  impact  to  which  the 
government  refers  is  that  which  would 
be  felt  on  its  own  economy,  and  not  that 
of  the  United  States.  It  is  suggested, 
therefore  that  foreign  governments  seek 
this  information  from  their  own 
importers,  whose  names  are  provided  in 
the  export  notification. 

Another  foreign  government  urged  the 
addition  of  a  requirement  that  U.S. 
exporters  submit  to  the  Commission 
written  proof  (copies  of  letters, 
contracts,  telexes,  etc.)  indicating  that 
they  have  informed  the  foreign  buyers 
during  purchase  negotiations  that  the 
goods  do  not  comply  with  applicable 
U.S.  Safety  Standards.  The  foreign 
government  feels  that  this  is  part  of  a 
commercial  company’s  primary 
responsibility  to  its  customers,  and 
would  expedite  processing  at  a 
subsequent  stage  of  the  export-import 
process. 

A  public  interest  environmental 
protection  group  expressed  its  related 
desire  to  have  the  exporter  include  in 
the  notification  a  statement  certifying 
the  foreign  importer  has  been  informed 
that  the  goods  must  not  be  re-exported 


to  the  United  States.  The  commenter 
believes  that  this  requirement  would 
help  to  assure  that  return  shipments  to 
the  United  States  of  banned  products 
would  not  occur. 

The  Commission  agrees  that  exporters 
would  be  well  advised  to  make  the 
disclosures  suggested  by  these  two 
comments  as  a  matter  of  good  business 
practice.  However,  the  Commission  has 
decided  not  to  change  the  regulation  as 
requested  by  these  comments,  because 
such  changes  would  require  exporters  to 
take  actions  other  than  submitting 
information  to  the  Commission.  The 
suggested  changes  would  extend  beyond 
the  scope  of  the  export  notification 
provisions. 

4.  Other.  Aside  from  the  specific 
comments  discussed  above,  a  number  of 
commenters  expressed  the  general  view 
that  more  information  was  being  sought 
than  is  necessary.  The  Commission 
agrees  with  some  of  these  comments 
and  has  decided  not  to  require  the 
precise  location  of  the  goods  to  be 
shipped,  if  other  than  at  the  address  of 
the  exporter  (proposed  §  1019.4(d)(5)),  or 
the  port  of  lading  (proposed 
§  1019.4(d)(6)). 

Additionally,  the  Commission  finds 
that  the  wording  of  proposed 
§  1019.4(d)(4),  which  requires  a 
“comprehensive  description”  of  the 
goods  to  be  exported,  gives  the 
impression  that  a  lengthy  response  is 
required.  The  Commission  only  wants 
an  accurate  description  of  the 
noncomplying  nature  of  the  goods  to  be 
exported,  and  it  can  be  brief.  The 
Commission  has  revised  this  provision 
accordingly  in  the  regulation  issued 
below. 

One  commenter  has  asked  “what 
happens  if  the  importing  country, 
affronted  by  CPSC’s  transmittal  of 
notification,  refuses  to  respond  to  the 
exporter,  or  to  the  Commission?”  First, 
the  large  percentage  of  countries 
responding  to  the  Commission's  request 
to  learn  the  branches  of  their 
governments  that  should  receive 
notification  of  the  export  of 
noncomplying  goods  indicates  a  high 
degree  of  interest  in  the  notification 
process.  In  any  case,  the  export 
notification  procedures  do  not  require  a 
response  to  the  Commission’s 
notification  of  the  government  of  the 
country  of  intended  destination  before 
the  noncomplying  goods  may  be 
shipped.  Timely  notification  by  the 
exporter  and  the  Commission  is  all  that 
the  regulation  requires.  However,  the 
Commission  expects  that  exporters  will 
protect  themselves  from  the  possibility 
that  a  country  will  unexpectedly  deny 
entry  to  products  when  a  notification 
has  been  made  but  no  acknowledgment 


from  the  country  has  been  received.  The 
exporter  can  do  this  by  checking  directly 
with  the  foreign  country  or  having  the 
consignee  do  so,  before  shipping. 

Finally,  one  commenter  sought  a 
better  definition  of  the  phrase  “each 
type  of  goods,"  which  is  found  in  the 
opening  paragraph  of  proposed 
§  1019.4(d).  That  commenter  suggested 
that  the  wording  should  be  changed  to 
“class  of  goods."  The  Commission  has 
incorporated  this  suggestion  in 
§  1019.4(d)  issued  below. 

F.  Change  to  notification  (proposed 
§  1019.6).  The  proposal  provided  that  if 
any  information  required  to  be  furnished 
in  the  notification  changes  before  the 
noncomplying  goods  leave  the  United 
States,  the  exporter  must  notify  the 
Commission  of  the  change  within  two 
working  days  and  state  the  reasons  for 
the  change  (proposed  §  1019.6(a)).  It  also 
provided  that  if  any  of  the  information 
required  in  the  notification  changes  after 
the  goods  leave  the  United  States,  the 
exporter  must  notify  the  Commission 
within  two  working  days  and  state  the 
reasons  for  the  change  (proposed 
§  1019.6(b)). 

These  provisions  elicited  several 
comments.  Two  commenters  expressed 
the  view  that  the  two-day  period  to 
report  changes  is  insufficient.  One  of 
these  recommended  that  the  period  be 
extended  to  ten  days.  A  third 
commenter  noted  that  the  proposal 
would  require  the  exporter  to  report 
changes  of  information  regardless  of 
whether  the  exporter  can  control  or 
even  know  the  reasons  why  the  changes 
occurred.  This  commenter  stated  that  a 
freight  carrier  might  change  the  port  of 
destination  for  any  number  of  reasons 
which  could  be  unknown  to  the 
exporter. 

Addressing  the  latter  point  first,  the 
Commission  acknowledges  that  the 
entire  process  of  placing  goods  into  the 
hands  of  a  foreign  importer  is  not  under 
the  control  of  the  U.S.  exporter.  The 
Commission  has,  therefore,  revised 
§  1019.6  to  state  that  the  exporter  must 
notify  the  Commission  of  any  change  in 
the  information  required  to  be  furnished 
only  when  the  exporter  causes  the 
change,  or  learns  of  such  a  change, 
before  the  goods  reach  the  country  of 
destination.  The  Commission  has  also 
combined  proposed  §  §  1019.6  (a)  and  (b) 
into  a  single  section  in  the  regulation 
issued  below. 

„  With  respect  to  the  two-day  reporting 
period,  the  Commission  points  out  that  it 
will  transmit  all  notifications  of  changed 
information  to  the  country  of  intended 
destination.  As  with  the  original 
notifications,  these  should  be 
transmitted  on  a  priority  basis  if  they 
are  to  be  useful.  Since  the  Commission 
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has  revised  the  provision  to  require 
information  only  of  those  changes 
brought  about  by  the  exporter  or  known 
to  the  exporter,  exporters  should  have 
no  difficulty  in  complying  with  the  two- 
day  deadline. 

G.  Commission  notification  to  foreign 
governments.  As  proposed,  the 
regulation  required  the  Commission  to 
inform  foreign  government  of  the  basis 
on  which  the  products  are  noncomplying 
(proposed  §  1019.7).  A  trade  association 
expressed  its  view  that  this  prejudges 
the  product  being  exported.  The 
Commission  disagrees  because  the 
exporter,  by  notifying  the  Commission  of 
an  intended  exportation  of 
noncomplying  goods,  has  already  made 
a  determination  that  the  goods  in 
question  do  not  comply  with  an 
applicable  requirement  issued  by  the 
Commission.  In  any  event,  the  export 
amendments  affirmatively  require  the 
Commission  to  advise  the  country  of 
destination  of  the  intended  exportation 
of  goods  which  fail  to  comply  with 
applicable  standards  and  regulations. 

The  proposed  regulation  also  required 
the  Commission’s  Associate  Executive 
Director  for  Compliance  and 
Enforcement  to  seek  acknowledgment 
from  the  foreign  government  of  receipt 
of  the  notification  of  intended 
exportation  of  noncomplying  goods. 
Commenting  on  this  provision,  the 
Natural  Resources  Defense  Council 
requested  the  Commission  to  require 
that  the  foreign  country  acknowledge 
receipt  of  the  notification  before 
shipment  of  the  goods  will  be  allowed. 
However,  noting  that  Congress  rejected 
the  notion  that  approval  of  export 
transactions  by  the  government  of  the 
country  of  destination  should  be  a 
prerequisite  for  the  exportation  of 
noncomplying  goods,  a  trade  association 
urged  the  Commission  to  delete  the 
proposed  provision  on  acknowledgment. 
A  foreign  government  commented  on  the 
proposed  provision,  and  expressed 
agreement  with  it. 

The  Commission  believes  that  seeking 
acknowledgment  of  receipt  of 
notification  is  fundamentally  different 
than  requiring  the  consent  of  the  country 
of  destination  as  a  condition  for 
approval  of  the  proposed  exportation. 
While  consent  is  beyond  the  intent  of 
the  export  amendments, 
acknowledgment  is  an  important  aspect 
of  notification.  The  Commission  is 
seeking  the  voluntary  acknowledgment 
of  foreign  countries  so  that  it  can 
evaluate  the  effectiveness  of  the 
notification  requirements.  The  House 
Committee  on  Government  Operations 
considered  export  notification  in  depth, 
and  stressed  the  importance  of  foreign 


countries  actually  receiving  the 
notifications  (H.R.  Rep.  No.  95-1686, 

Oct.  4, 1978).  Section  1019.7  of  the 
regulation  issued  below  provides  that 
the  Commission  will  seek 
acknowledgment  of  notification  from  the 
government  of  the  country  of  intended 
destination.  It  does  not  contain  a 
requirement  that  the  notification  be 
actually  acknowledged,  as  a 
prerequisite  to  exportation  of  the  goods 
involved. 

The  Natural  Resources  Defense 
Council  also  suggested  that  the 
regulation  should  require  the 
Commission  to  send  all  notifications  by 
telex  or  cable.  While  Congress  has 
insisted  on  prompt  notification  of 
foreign  governments,  the  Commission 
does  not  believe  that  it  is  necessary  to 
describe  the  specific  means  to  be  used. 
However,  §  1019.7  has  been  revised  to 
require  that  the  Commission  inform  the 
government  of  the  country  of  destination 
on  “a  priority  basis,”  which  may  include 
the  use  of  telex  or  cable,  when  justified 
by  circumstances. 

Proposed  §  1019.7  also  contained 
language  to  the  effect  that  the 
Commission  would  transmit  to 
international  organizations,  in  addition 
to  the  government  of  the  country  of 
intended  destination  and  the  U.S.  State 
Department,  information  about  proposed 
exportation  of  noncomplying  products. 
One  commenter  objected  to  the 
inclusion  of  international  organizations 
in  the  Commission’s  notification  effort 
on  the  basis  that  such  a  procedure 
would  involve  foreign  countries  other 
than  the  country  of  destination  of  the 
noncomplying  articles,  and  that  would 
be  in  excess  of  this  agency’s  statutory 
authority. 

Certain  international  organizations 
have  in  recent  years  expanded  their 
programs  in  the  area  of  product  safety. 
The  Commission  is  participating  in  this 
important  area  of  international 
cooperation  and  continues  to  believe 
that  international  organizations  should 
be  notified,  where  appropriate.  In  many 
cases,  this  notification  may  be  an 
effective  means  of  identifying  and 
communicating  with  the  public  health 
and  safety  official  in  the  importing 
country.  The  Commission  believes  that 
the  sharing  of  safety  information  with 
the  international  community  is  well 
within  its  export  notification  and  overall 
statutory  authority,  and  the  reference  to 
international  organizations  in  the 
proposal  has  therefore  been  retained  in 
the  regulation  below. 

H.  Other  issues.  1.  In  the  preamble  to 
the  proposed  regulation,  the 
Commission  observed  that  the  export 
amendments  do  not  impose  any 
notification  requirement  for  products 


which  have  been  determined  to  present 
a  "substantial  product  hazard”  under 
section  15  of  the  CPSA  (15  U.S.C.  2064). 
The  Commission  added,  however,  that 
as  a  matter  of  policy  it  intends  to  require 
notification  of  intent  to  export  such 
products  in  any  order  it  approves  under 
section  15,  and  to  seek  this  notification 
in  any  voluntary  corrective  action  plan 
concerning  distribution  of  products 
presenting  a  substantial  product  hazard 
which  it  accepts  instead  under  section 
15.  Any  notification  to  the  Commission 
under  such  orders  would  of  course  be 
transmitted  to  the  government  of  the 
country  of  intended  destination. 

Several  commenters  objected  to  this 
statement  of  policy  for  section  15 
matters.  Three  stated  that  the 
Commission  is  attempting  to  go  beyond 
the  Congressional  intent  of  the  export 
amendments.  One  of  these  added  that 
any  such  policy  must  be  included  in  the 
text  of  the  regulation. 

The  export  amendments  require 
notification  to  the  Commission  before 
the  exportation  of  products  which  fail  to 
comply  with  an  applicable  ban, 
standard,  or  regulation  issued  under  the 
CPSA.  They  do  not  require  such 
notification  in  the  case  of  a  product 
which  is  determined  to  present  a 
substantial  product  hazard  under 
section  15  of  the  Act.  Nevertheless,  the 
Commission  finds  that  the  provisions  of 
section  15  of  the  CPSA  contain  adequate 
authority  for  the  Commission  to  require 
notification  prior  to  the  exportation  of 
any  such  product. 

Section  15(d)  of  the  CPSA  authorizes 
the  Commission  to  order  corrective 
action  to  be  taken  with  respect  to  any 
product  which  has  been  determined  to 
present  a  “substantial  product  hazard." 
Section  15(d)  further  provides  that  the 
order  for  corrective  action  issued  under 
that  section  may  also  require  the  party 
subject  to  the  order  “to  submit  a  plan, 
satisfactory  to  the  Commission"  for 
carrying  out  the  corrective  action 
required  by  the  order.  Additionally, 
section  15(d)  provides  that  an  order 
issued  under  the  authority  of  that 
section  may  prevent  the  sale  or 
distribution  in  commerce,  including 
export  of  the  product  which  gave  rise  to 
the  order. 

The  Commission  does  not  agree  that 
its  procedural  approach  has  been  faulty 
or  that  the  section  15  policy  should  be 
contained  in  the  regulation  below.  The 
Commission’s  policy  concerning 
exportation  of  products  affected  by 
section  15  of  the  CPSA  is  outside  the 
scope  of  the  export  amendments  and  of 
the  regulation  issued  below.  However, 
because  it  involves  the  same  notification 
issue  as  the  regulation,  it  was  included 
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in  the  preamble  to  the  proposal  for 
information  purposes. 

Another  commenter  stated  that 
products  which  give  rise  to  substantial 
product  hazard  cases  are  different  from 
those  which  fail  to  comply  with  an 
applicable  ban,  standard  or  regulation. 
According  to  this  commenter,  the  former 
are  the  result  of  a  "one-time  situation 
involving  specific  lots  of  products," 
while  the  latter  involve  “long-term 
relationships  that  need  not  be 
renegotiated  for  every  shipment  or  even 
each  year.”  In  response  to  this  comment, 
the  Commission  observes  that  products 
which  present  a  substantial  product 
hazard  may  in  some  cases  present  a 
more  serious  risk  of  injury  than  products 
which  fail  to  comply  with  requirements 
of  an  applicable  ban  or  standard. 

2.  The  proposal  contained  provisions 
allowing  exporters  to  request  reduction 
of  the  30-day  period  for  advance 
notification  of  intent  to  export 
noncomplying  products.  It  required  that 
the  application  for  a  reduction  in  the  30- 
day  advance  notification  period  must 
contain  all  of  the  information  required  to 
be  furnished  by  §  1019.4  (proposed 

§  1019.5(c)(5)).  Although  no  comments 
were  addressed  to  this  provision,  the 
Commission  has  now  decided  that 
exporters  should  no!  be  required  to 
furnish  all  information  concerning  the 
proposed  exportation  in  order  to  apply 
for  a  reduction  in  the  30-day  period  for 
advance  notification.  Therefore,  the 
Commission  has  removed  this 
requirement  from  the  regulation  issued 
below. 

3.  Comments  from  National  Retail 
Merchants  Association  and  Associated 
Merchandising  Corporation  urged  the 
Commission  to  reconsider  its  previously 
stated  policy  that  products  which  fail  to 
comply  with  FFA  standards  or 
regulations  may  not  be  exported  if  they 
have  at  any  time  been  distributed  in 
domestic  commerce.  This  policy 
statement  appears  at  16  CFR  1602.2  (see 
also  section  I  below).  Because  these 
comments  are  not  addressed  to  any 
provision  of  the  proposed  regulation,  but 
instead  request  reconsideration  of  a 
previously-published  statement  of 
Commission  policy,  the  Commission  has 
not  responded  to  them  in  this  document. 

4.  The  Commission  received  no 
comments  on  the  proposed  30-day 
effective  date,  and  has  therefore  made 
this  the  effective  date  for  the  final 
regulation.  Since  the  export 
amendments  were  enacted  in  November 
1978,  the  export  notification 
requirements  have  been  in  effect  under 
the  various  statutes.  This  will  continue 
until  the  implementing  regulation  below 
becomes  effective. 


I.  Prohibition  on  exportation  of 
certain  noncomplying  products.  Before 
exporting  a  noncomplying  product,  a 
person  or  firm  must  notify  the 
Commission,  according  to  the 
requirements  and  procedures  in  the 
regulation  below.  However,  certain 
noncomplying  products  are  prohibited 
from  exportation  and  compliance  with 
the  notification  requirements  does  not 
exempt  them  from  the  prohibition.  In 
general,  these  products  are: 

(1)  any  that  are  covered  by  the 
Commission’s  FFA  Policy  on 
Exportation  of  Noncomplying  Goods: 

(2)  any  that  are  covered  by  the 
Commission’s  policy  on  exportation  of 
TRIS  products; 

(3)  any  that  are  covered  by  the 
enforcement  policy  that  the 
Commission’s  Directorate  for 
Compliance  and  Enforcement  applies  to 
the  exportation  of  products  in  violation 
of  the  FHSA  and  CPSA;  and 

(4)  any  that  the  Commission  has 
determined  present  an  unreasonable 
risk  of  injury  to  persons  residing  within 
the  United  States  and  fail  to  comply 
with  a  standard,  ban,  or  regulation 
issued  under  the  CPSA,  FHSA,  or  FFA. 

These  four  categories  of  products  are, 
for  the  most  part,  fully  described  in 
existing  documents.  This  Federal 
Register  document  will  cite  and  briefly 
describe  those  documents,  along  with 
some  discussion  of  related  issues  (the 
numbering  corresponds  to  the  above 
list): 

(1)  The  Commission  issued  an  FFA 
export  policy  in  1975  and  amended  it  in 
1976.  This  policy,  set  forth  at  16  CFR 
1602.2,  provides  generally  that 
noncomplying  products  cannot  be 
exported  if  the  manufacturer  does  not 
intend  to  export  them  at  the  time  of 
original  manufacture. 

(2)  In  April  1977,  the  Commission 
acted  under  the  FHSA  to  prevent  the 
sale  of  TRIS-treated  children’s  wearing 
apparel  and  other  TRIS  products, 
including  retail  and  component 
products.  This  action  created  an 
unprecedented  situation  involving  the 
possible  exportation  of  TRIS  products. 

In  June  1978,  the  Commission  issued  a 
special  statement  of  policy  to  clarify  its 
belief  that  TRIS  products  which  are 
"banned  hazardous  substances"  under 
the  FHSA  cannot  be  exported  if  they 
have  ever  been  sold  or  offered  for  sale 
in  domestic  commerce.  This  policy  is  set 
forth  at  43  FR  25711  (June  14, 1978). 

(3)  In  a  July  19, 1978  memorandum,  the 
Commission's  Associate  Executive 
Directive  Director  for  Compliance  and 
Enforcement  describes  the  enforcement 
policy  that  applies  to  the  export  of 
products  in  violation  of  JHSA  or  CPSA 
regulations,  bans  or  standards.  In 


general,  such  products  are  prohibited 
from  export  if  they  have  ever  been  sold 
or  offered  for  sale  in  domestic 
commerce.  Copies  of  this  policy  are 
available  from  the  Commission’s 
Directorate  for  Compliance  and 
Enforcement  and  the  Office  of  the 
Secretary. 

(4)  The  legislative  amendments 
concerning  export  notification  also 
contain  provisions  to  prohibit  the  export 
of  certain  products.  These  provisions  are 
virtually  identical  for  the  CPSA,  FHSA 
and  FFA.  They  prohibit  the  exportation 
of  products  that  do  not  comply  with  a 
regulation,  standard  or  ban  under  one  of 
these  acts  whenever  the  Commission 
determines  that  such  exportation 
“presents  an  unreasonable  risk  of  injury 
to  persons  residing  within  the  United 
States"  (in  the  CPSA,  "to  consumers 
within  the  United  States”). 

To  implement  these  provisions,  the 
Commission  will  evaluate  all  scheduled 
exportations  that  its  staff  believes  could 
present  an  unreasonable  risk  to  United 
States  residents.  As  examples, 
hazardous  products  might  be  reimported 
into  the  United  States  or  might  have  a 
negative  impact  on  worldwide  health  or 
safety  (such  as  chlorofluorocarbons 
destroying  atmospheric  ozone).  The 
Commission's  determination  will  be 
based  on  the  information  available  to  it 
at  the  time.  After  products  are  exported, 
it  would  be  too  late  for  the  Commission 
to  act  effectively.  In  addition,  the 
unreasonable  risk  finding  will  be  based 
on  relevant  factors  such  as  the  nature 
and  degree  of  the  risk  to  consumers,  the 
economic  effects  on  business  people, 
and  the  attitude  of  the  foreign  country 
scheduled  to  receive  the  products.  If  the 
Commission,  by  majority  vote, 
determines  that  the  exportation  of 
noncomplying  products  would  present 
an  unreasonable  risk  of  injury  to  United 
States  residents,  it  will  initiate  any 
enforcement  action  that  is  necessary  to 
prevent  the  exportation.  Any  affected 
parties  will  be  able  to  contest  this 
determination  in  the  context  of  that 
enforcement  proceeding. 

Therefore,  under  sections  5,  6,  and  7  of 
the  Consumer  Product  Safety  Act 
Authorization  Act  of  1978  (Pub.  L.  95- 
631),  sections  18  and  19  of  the  Consumer 
Product  Safety  Act,  as  amended  (15 
U.S.C.  2067,  2068),  sections  4  and  14  of 
the  Federal  Hazardous  Substances  Act, 
as  amended  (15  U.S.C.  1263, 1273),  and 
sections  7  and  15  of  the  Flammable 
Fabrics  Act,  as  amended  (15  U.S.C.  1196, 
1202),  the  Commission  amends  Title  16, 
Chapter  II,  of  the  Code  of  Federal 
Regulations  by  adding  to  subchapter  A  a 
new  Part  1019,  as  follows: 
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PART  1019— PROCEDURES  FOR 
EXPORT  OF  NONCOMPLYING 
PRODUCTS 

Sec. 

1019.1  Purpose,  applicability,  and 
exemptions. 

1019.2  Definitions. 

1019.3  General  requirements  for  notifying 
the  Commission. 

1019.4  Procedures  for  notifying  the 
Commission;  content  of  notification. 

1019.5  Time  notification  must  be  made  to 
Commission;  reductions  of  time. 

1019.6  Changes  to  notification. 

1019.7  Commission  notification  of  foreign 
governments. 

1019.8  Confidentiality. 

Authority.  Secs.  5,  6,  7,  Pub.  L.  95-631;  15 
U.S.C.  1196, 1202, 1263, 1273,  2067  and  2068. 

§  1019.1  Purpose,  applicability,  and 
exemptions. 

(a)  Purpose.  The  regulations  in  this 
Part  1019  establish  the  procedures 
exporters  must  use  to  notify  the 
Consumer  Product  Safety  Commission 
of  their  intent  to  export  from  the  United 
States  products  which  are  banned  or  fail 
to  comply  with  an  applicable  safety 
standard,  regulation  or  statute.  These 
regulations  also  set  forth  the  procedures 
the  Commission  uses  in  transmitting  the 
notification  of  export  of  noncomplying 
products  to  the  government  of  the 
country  to  which  those  products  will  be 
sent.  The  Consumer  Product  Safety  Act 
Authorization  Act  of  1978  (Pub.  L.  95- 
631),  which  became  effective  November 
10, 1978,  established  these  notification 
requirements  and  authorizes  the 
Commission  to  issue  regulations  to 
implement  them. 

(b)  Applicability.  These  regulations 
apply  to  any  person  or  firm  which 
exports  from  the  United  States  any  item 
which  is: 

(1)  A  consumer  product  that  does  not 
conform  to  an  applicable  consumer 
product  safety  rule  issued  under 
sections  7  and  9  of  the  Consumer 
Product  Safety  Act  (15  U.S.C  2056,  2058), 
or  which  has  been  declared  to  be  a 
banned  hazardous  product  under 
provisions  of  sections  8  and  9  of  that  Act 
(15  U.S.C.  2057,  2058);  or 

(2)  A  misbranded  hazardous 
substance  or  a  banned  hazardous 
substance  within  the  meaning  of 
sections  2(p)  and  2(q)  of  the  Federal 
Hazardous  Substances  Act  (15  U.S.C. 
1261);  or 

(3)  A  fabric  or  related  material  or  an 
item  of  wearing  apparel  or  interior 
furnishing  made  of  fabric  or  related 
material  which  fails  to  conform  with  an 
applicable  flammability  standard  or 
regulation  issued  under  section  4  of  the 
Flammable  Fabrics  Act  (15  U.S.C.  1191, 
1193). 


(c)  Exemption  for  Certain  Items  with 
Noncomplying  Labeling.  The  exporter  of 
an  item  that  fails  to  comply  with  a 
standard  or  regulation  only  because  it  is 
labeled  in  a  language  other  than  English 
need  not  notify  the  Commission  prior  to 
export  if  the  product  is  labeled  with  the 
required  information  in  the  language  of 
the  country  to  which  the  product  will  be 
sent. 

(d)  Exemption  for  Samples.  The 
exporter  of  an  item  that  fails  to  comply 
with  a  standard  or  regulation,  but  which 
is  intended  for  use  only  as  a  sample  and 
not  for  resale,  need  not  notify  the 
Commission  prior  to  export,  if  the  item 
is  conspicuously  and  legibly  labeled  in 
English  with  the  statement:  “Sample 
only.  Not  for  resale.”  (The  Commission 
encourages  exporters  to  provide  this 
label,  in  addition,  in  the  language  of  the 
importing  country,  but  does  not  require 
the  foreign  language  labeling.)  To 
qualify  as  a  sample  shipment  under  this 
exemption,  the  quantity  of  goods 
involved  must  be  consistent  with 
prevalent  trade  practices  with  respect  to 
the  specific  product. 

(e)  Exemption  for  items  not  in  child- 
resistant  packaging.  The  exporter  of  an 
item  which  is  a  “misbranded  hazardous 
substance”  within  the  meaning  of 
section  2(p)  of  the  Federal  Hazardous 
Substances  Act  (15  U.S.C.  1261(p))  only 
because  it  fails  to  comply  with  an 
applicable  requirement  for  child- 
resistant  packaging  under  the  Poison 
Prevention  Packaging  Act  of  1970  (15 
U.S.C.  1471  et  seq.)  need  not  notify  the 
Commission  prior  to  export. 

§1019.2  Definitions. 

As  used  in  this  Part  1019: 

(a)  “consignee”  means  the  person, 
partnership,  corporation  or  entity  in  a 
foreign  country  to  whom  noncomplying 
goods  are  sent; 

(b)  “export”  means  to  send  goods 
outside  the  United  States  or  United 
States  possessions  for  purposes  of  trade, 
except  the  term  does  not  apply  to 
sending  goods  to  United  States 
installations  located  outside  the  United 
States  or  its  possessions; 

(c)  “exporter"  means  the  person, 
partnership,  corporation  or  entity  that 
initiates  the  export  of  noncomplying 
goods; 

(d)  “noncomplying  goods”  means  any 
item  described  in  §  1019.1(b),  except  for 
items  excluded  from  the  requirements  of 
these  regulations  by  §  §  1019.1  (c),  (d), 
and  (e). 

§  1 0 1 9.3  General  requirements  for 
notifying  the  Commission. 

Not  less  than  30  days  before  exporting 
any  noncomplying  goods  described  in 
§  1019.1(b),  the  exporter  must  file  a 


statement  with  the  Consumer  Product 
Safety  Commission,  as  described  in 
§  §  1019.4  and  1019.5  of  this  Part.  The 
exporter  need  not  notify  the  Commission 
about  the  export  of  items  described  in 
§  §  1019.1  (c),  (d),  and  (e).  As  described 
in  §  1019.5,  the  exporter  may  request  the 
Commission  to  allow  the  statement  to 
be  filed  between  10  and  29  days  before 
the  intended  export,  and  the  request 
may  be  granted  for  good  cause. 

§  1019.4  Procedures  for  notifying  the 
Commission;  content  of  the  notification. 

(a)  Where  notification  must  be  filed. 
The  notification  of  intent  to  export  shall 
be  addressed  to  the  Associate  Executive 
Director  for  Compliance  and 
Enforcement,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207. 

(b)  Coverage  of  notification.  An 
exporter  must  file  a  separate  notification 
for  each  country  to  which  noncomplying 
goods  are  to  be  exported.  Each 
notification  may  include  a  variety  of 
noncomplying  goods  being  shipped  to 
one  country.  The  notification  may 
include  goods  intended  to  be  shipped  to 
one  country  in  any  one  year,  unless  the 
Associate  Executive  Director  for 
Compliance  and  Enforcement  directs 
otherwise  in  writing. 

(c)  Form  of  notification.  The 
notification  of  intent  to  export  must  be 
in  writing  and  must  be  entitled 
“Notification  of  Intent  to  Export 
Noncomplying  Goods  to  [indicate  name 
of  country].”  The  Commission  has  no 
notification  forms,  but  encourages 
exporters  to  provide  the  required 
information  in  the  order  listed  in 
paragraphs  (d)  and  (e)  of  this  section. 

(d)  Content  of  notification;  required 
information.  The  notification  of  intent  to 
export  shall  contain  the  information 
required  by  this  subsection.  If  the 
notification  covers  a  variety  of 
noncomplying  goods  the  exporter 
intends  to  export  to  one  country,  the 
information  required  below  must  be 
clearly  provided  for  each  class  of  goods, 
and  may  include  an  estimate  of  the 
information  required  in  paragraphs  (d) 

(3)  and  (5)  of  this  subsection. 

(1)  Name,  address  and  telephone 
number  of  the  exporter, 

(2)  Name  and  address  of  each 
consignee; 

(3)  Quantity  and  description  of  the 
goods  to  be  exported  to  each  consignee, 
including  brand  or  trade  names  or  model 
or  other  identifying  numbers; 

(4)  Identification  of  the  standards, 
bans,  regulations  and  statutory 
provisions  applicable  to  the  goods  being 
exported,  and  an  accurate  description  of 
the  manner  in  which  the  goods  fail  to 
comply  with  applicable  requirements; 
and 


53064 


Federal  Register  /  Vol.  45.  No.  155  /  Friday,  August  8, 1980  /  Rules  and  Regulations 


(5)  Anticipated  date  of  shipment  and 
port  of  destination. 

(e)  Optional  information.  In  addition 
to  the  information  required  by 

S  1019.4(d),  above,  the  notification  intent 
to  export  may  contain,  at  the  exporter’s 
option,  the  following  information: 

(1)  Copies  of  any  correspondence  from 
the  government  of  the  country  of 
destination  of  the  goods  indicating 
whether  the  noncomplying  goods  may 
be  imported  into  that  country. 

(2)  Any  other  safety-related 
information  that  the  exporter  believes  is 
relevant  or  useful  to  the  Commission  or 
to  the  government  of  the  country  of 
intended  destination. 

(f)  Signature.  The  notification  of  intent 
to  export  shall  be  signed  by  the  owner 
of  the  exporting  firm  if  the  exporter  is  a 
sole  proprietorship,  by  a  partner  if  the 
exporter  is  a  partnership,  or  by  a 
corporate  officer  if  the  exporter  is  a 
corporation. 

§  1019.5  Time  notification  must  be  made 
to  Commission;  reductions  of  time. 

(a)  Time  of  notification.  The 
notification  of  intent  to  export  must  be 
received  by  the  Commission’s  Associate 
Executive  Director  for  Compliance  and 
Enforcement  at  least  30  days  before  the 
noncomplying  goods  are  to  leave  the 
customs  territory  of  the  United  States.  If 
the  notification  of  intent  to  export 
includes  more  than  one  shipment  of 
noncomplying  goods  to  a  foreign 
country,  the  Associate  Executive 
Director  for  Compliance  and 
Enforcement  must  receive  the 
notification  at  least  30  days  before  the 
first  shipment  of  noncomplying  goods  is 
to  leave  the  customs  territory  of  the 
United  States. 

(b)  Incomplete  notification.  Promptly 
after  receiving  notification  of  intent  to 
export,  the  Associate  Executive  Director 
will  inform  the  exporter  if  the 
notification  of  intent  to  export  is 
incomplete  and  will  describe  which 
requirements  of  §  1019.4  are  not 
satisfied.  The  Associate  Executive 
Director  may  inform  the  exporter  that 
the  30-day  advance  notification  period 
will  not  begin  until  the  Associate 
Executive  Director  receives  all  the 
required  information. 

(c)  Requests  for  reduction  in  30-day 
notification  requirement.  Any  exporter 
may  request  an  exemption  from  the 
requirement  of  30-day  advance 
notification  of  intent  to  export  by  filing 
with  the  Commission's  Associate 
Executive  Director  for  Compliance  and 
Enforcement  (Washington,  D.C.  20207)  a 
written  request  that  the  time  be  reduced 
to  a  time  between  10  and  30  days  before 
the  intended  export.  The  request  for 
reduction  in  time  must  be  received  by 


the  Associate  Executive  Director  for 
Compliance  and  Enforcement  at  least  3 
working  days  before  the  exporter  wishes 
the  reduced  time  period  to  begin. 

The  request  must: 

(1)  Be  in  writing; 

(2)  Be  entitled  “Request  for  Reduction 
of  Time  to  File  Notification  of  Intent  to 
Export  Noncomplying  Goods  to  [indicate 
name  of  country]”; 

(3)  Contain  a  specific  request  for  the 
time  reduction  requested  (the 
notification  must  be  made  at  least  10 
days  before  the  intended  export,  so  the 
request  must  be  for  a  reduction  of  the 
notification  period  to  a  time  between  10 
and  30  days  before  the  intended  export); 
and 

(4)  Provide  reasons  for  the  request  for 
reduction  of  time. 

(d)  Response  to  requests  for  reduction 
of  time.  The  Associate  Executive 
Director  for  Compliance  and 
Enforcement  has  the  authority  to 
approve  or  disapprove  requests  for 
reduction  of  time.  The  Associate 
Executive  Director  will  promptly  inform 
the  exporter  who  has  requested  the 
reduction  of  time  whether  there  is  good 
pause  to  grant  the  request.  If  the  request 
is  granted,  the  Associate  Executive 
Director  shall  indicate  the  amount  of 
time  before  export  that  the  exporter 
must  provide  the  notification.  If  the 
request  is  not  granted,  the  Associate 
Executive  Director  shall  explain  the 
reasons,  in  writing. 

§  1019.6  Changes  to  notification. 

If  the  exporter  causes  any  change  to 
any  of  the  information  required  by 
§  1019.4,  or  learns  of  any  change  to  any 
of  that  information,  at  any  time  before 
the  noncomplying  goods  reach  the 
country  of  destination,  the  exporter  must 
notify  the  Associate  Executive  Director 
for  Compliance  and  Enforcement  within 
.  two  working  days  after  causing  or 
learning  of  such  change,  and  must  state 
the  reason  for  any  such  change.  The 
Associate  Executive  Director  will 
promptly  inform  the  exporter  whether 
the  30-day  advance  notification  period 
will  be  discontinued,  and  whether  the 
exporter  must  take  any  other  steps  to 
comply  with  the  advance  notification 
requirement 

§  1019.7  Commission  notification  of 
foreign  governments. 

After  receiving  notification  from  the 
exporter,  or  any  changes  in  notification, 
the  Associate  Executive  Director  for 
Compliance  and  Enforcement  shall 
inform  on  a  priority  basis  the 
appropriate  government  agency  of  the 
country  to  which  the  noncomplying 
goods  are  to  be  sent  of  the  exportation 
and  the  basis  on  which  the  goods  are 


banned  or  fail  to  comply  with 
Commission  standards,  regulations,  or 
statutes,  and  shall  send  all  information 
supplied  by  the  exporter  in  accordance 
with  §  1019.4(d).  The  Associate 
Executive  Director  shall  also  enclose 
any  information  supplied  in  accordance 
with  §  1019.4(e),  but  he  or  she  may  also 
state  that  the  Commission  disagrees 
with  or  takes  no  position  on  its  content, 
including  its  relevance  or  accuracy.  The 
Associate  Executive  Director  shall  take 
whatever  other  action  is  necessary  to 
provide  full  information  to  foreign 
countries  and  shall  also  work  with  and 
inform  the  U.S.  State  Department  and 
foreign  embassies  and  international 
organizations,  as  appropriate.  The 
Associate  Executive  Director  shall  also 
seek  acknowledgment  of  the  notification 
from  the  foreign  government.  Foreign 
governments  intending  to  prohibit  entry 
of  goodB  that  are  the  subject  of  a 
notification  from  the  Commission  should 
initiate  action  to  prevent  such  entry  and 
should  notify  the  exporter  directly  of 
that  intent. 

§  1019.8  Confidentiality. 

If  the  exporter  believes  any  of  the 
information  submitted  should  be 
considered  trade  secret  or  privileged  or 
confidential  commercial  or  financial 
information,  the  exporter  must  request 
confidential  treatment,  in  writing,  at  the 
time  the  information  is  submitted  or 
must  indicate  that  a  request  will  be 
made  within  10  working  days.  The 
Commission’s  regulations  under  the 
Freedom  of  Information  Act,  16  CFR 
1015,  govern  confidential  treatment  of 
information  submitted  to  the 
Commission. 

Effective  date:  The  regulation  in  the  Part 
1019  shall  become  effective  on  September  8, 
1980. 

Note. — The  reporting  requirements 
contained  in  $  1019.3. 1019.4. 1019.5 1019.6 
and  1019.8  have  been  approved  by  the  U.S. 
General  Accounting  Office  under  number  B- 
180232  (R0682). 

Dated:  July  31, 1980, 

Sadye  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
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